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Current Lopics. 


& \T public sentiment in this State in 

favor of abolishing the death pena'ty is 
rapidly growing can no longer be ques- 
tioned. That growth is, perhaps, most con- 
clusively shown in the newspaper comments 
on the subject, which, so far as our observa- 
tion goes, are overwhelmingly in favor of 
inaugurating the movement, at least tenta- 
tively; but it is also exhibited by the strenu- 
ous attempts that are made to save convicts 
from the gallows, more especially in cases 
where the convicted are women, as unfortun- 
ately happens at rare intervals. Our own 
opinion all along has been that the death 
penalty should be retained, but that its 
infliction should be largely left in the discre- 
tion of the jury. That juries, in the great 
majority of cases of homicide, are prone to 
lean on the side of mercy and give the 
accused the benefit of every reasonable doubt 
will hardly be disputed, and perhaps even 
the advocates of the abolition of the death 
penalty would look with complacency upon 
its infliction in cases where the crime com- 
mitted was of a peculiarly atrocious nature. 


Commenting 


upon statistics which the 


ALBANY Law JourNar recently published, 
tending to show that the abolition of the 
death penalty, instead of leading to an 
increase of murders, has had directly the 


opposite effect, the New York Law Journal 
says: 


Vor. 59—No. 10. 





“From such investigations as we have hereto- 
fore been able to make, we believe that the statis- 
tics given in the above extract are not exceptional, 
but fairly typical. If this be so, we think the legis- 
lature of New York should at least try the experi- 
ment of abolishing the death penalty; and the same 
should not be re-enacted unless the statistics of 
crime, for a period of some years after such aboli- 
tion, show a decided increase in the percentage of 
murders, to the total population. As we have fre- 
quently pointed out, the true policy of the State 
on this question is not punishment, in the sense of 
revenge, but the prevention of future crime. Th: 
history of this subject has often been referred to. 
In earlier times, offenses that were comparatively 
venial were punishable with death, and physical 
mutilation of various kinds was prescribed for still 
slighter offenses. With the advance of civilization 
punishment by physical mutilation has been en- 
tirely abrogated, and the death penalty restricted 
nominally to treason and murder; in Anglo-Saxon 
communities, practically to murder alone. It re- 
mains only to take the final step and abolish offi- 
cial homicide altogether, if it satisfactorily appear 
that it is not more efficacious than other remedies 
to prevent murder. We are of opinion that such 
fact does appear, at least presumptively, from 
statistics of communities that have tried the ex- 
periment.” 


While not ready to go as far as our con- 
temporary, we are strongly in favor of throw- 
ing all the light possible upon the problem 
presented, and with that view are now pub- 
lishing for the benefit of our readers a very 
valuable series of articles on the subject, 
written by F. S. Key Smith, Esq., of Wash- 
ington, D. C., an attorney of high standing 
who has had unusual opportunities for 
studying the question in all its bearings. 
The results of his researches and experience 
cannot fail to prove of exceptional interest 
and value, and we commend the series of 
articles referred to to the thoughtful atten- 
tion of the profession and the public. We 
should at least strongly favor the appoint- 
ment by the present Legislature of commis- 
sioners, to serve without compensation, who 
should be charged with the task of collecting 
late and reliable data showing the effect of 
abolishing the death penalty in increasing or 
diminishing the crime of murder in other 
States and countries in which the experiment 
has been tried. We believe the whole matter 
is or ought to be one of expediency — that 
there should be no element of revenge in the 
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infliction of punishments by the State — 
but that the welfare of society should be the 
controlling consideration. If it be a fact 
that the death penalty does not serve or tend 
to reduce the number of homicides, and that 
fact can be conclusively shown, we too, 
should be in favor of abolishing it. 


In the nomination of former Secretary of 
State Day to be circuit judge of the sixth 
district of the United States Court, President 
McKinley has done not only a proper, but a 
popular act. Judge Day’s official career has 
been brief but brilliant. Taken from the 
comparative obscurity of an Ohio town to fill 
the position of assistant secretary of state, 
a town which happened to be the home of 
the chief executive, it was perhaps natural to 
suppose that the president’s personal friend- 
ship for the appointee was largely respon- 
sible for the selection, without 
reference to fitness, but Judge Day, by his 
conduct of the office, very soon dispelled 
such an idea if it existed, and later, in the 
great office of secretary of state, and there- 
fore at the head of our diplomacy during one 
of the most critical periods in our foreign 
relations, as well as in the equally important 
post of head of the Peace Commission, 
exhibited qualities which entitle him to be 
ranked with the best and wisest statesmen 
which this country has produced. Such 
success as Judge Day has attained may be, 
and doubtless is, due in part to his native 
ability and remarkable temperament, but 
these qualities must have been supplemented 
by hard and laborious research and a capac- 


special 


ity therefor which not every man possesses. 
Judge Day’s career is only another illustra- 
tion of the unsuspected capacity which 
resides in the typical American citizen, as 
well as a powerful incentive to the youth of 
the land. That William F. Day will make 
as admirable a judicial officer adorning the 
bench as he has one of the highest executive 
offices in the government, there can be no 


doubt. 


The sudden death of Lord Herschell, one 
of the joint high commissioners from Great 
Britain, in the city of Washington, D. C., as 








the indirect result of a fall wpon an icy pave- 
ment, is a loss to both hemispheres. It has 
been truly said of him that he represented 
the best traditions of the English bar. 


On 
his mother’s side he came, as have so many 


conspicuous lawyers, of the middle class. 
His father was the son of a Polish Jew, and 
Hebraic descent has been true of a long line 
Born November 2, 
1837, he was educated at University College, 
London, and at the University of Bonn, and 
was called to the bar at 


of English lawyers. 


Lincoln’s Inn, in 
1860, two years later becoming a Queen's 
His 


career was in all respects a remarkable one. 


counsel and a Bencher of his Inn. 
Twice lord chancellor under Mr. Gladstone, 
Lord Herschell enriched the reports with a 
series of able decisions, and since his retire- 
ment had been equally prominent in impor- 
tant negotiations on behalf of his govern- 
ment. 
active and prominent. 


As a municipal reformer, he was also 
Lord Herschell was 
a remarkable instance of what, for want of a 
better term, has been called a “ self-made 
man.” 
conformist chapel in a poor part of London 


to attain to the highest distinction open to 


For the son of a minister of a non- 


the profession of the law in Great Britain 
was certainly a noteworthy achievement. 
Although he remained a strong Liberal all 
his life, he long ago abandoned his non-con- 
formist associations and became a devout 
churchman, and a constant worshipper at St. 
Peter’s, Eton Square, of which fashionable 
In 1893 
he was appointed chancellor of the Univer- 
sity of London, in succession to the late Earl 
of Derby. He was the first chancellor who 
had graduated at the University and who 
properly, therefore, belonged to its ranks. 
In his capacity as one of the joint high 
commissioners, Lord Herschell had contrib- 


buted much to the development of friendly 


parish he became church warden. 


feeling between the two countries in whose 
mutual negotiations he was engaged, and his 
death will be as sincerely mourned in this 
country as in his own. 


The action of the Circuit Court sitting 
in Cleveland, Ohio, in disbarring Judge Del- 
lenbaugh and Senator Vernon H. Burke, for 
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and of the profession, to which unsavory 
matter the ALBANY Law JouRNAL has here- 
tofore referred, was not unexpected. In- 
deed, from the evidence it is difficult to see 
how any other result could have been arrived 
The court found that Dellen- 
baugh had been guilty of extortion and of 
accepting money for counsel fees in a case 
Such 
conduct as has been proven clearly against 
him is quite sufficient to justify disbarment. 


at honestly. 
which came before him judicially. 


If it be true that the convicted and disgraced 
judge has not yet resigned his seat on the 
bench, and that the bar of Cleveland is com- 
pelled to practice in a court whose presiding 
official’s conduct has clearly involved moral 
turpitude, no time should be lost by the bar 
of Cleveland in securing the impeachment 
of this corrupt judge. Although the laws of 
Ohio do not provide that a judge shall be a 
member of the legal profession, the spectacle 
of this particular official continuing brazenly 
in his seat, notwithstanding the just condem- 
nation of his acts, is anything but edifying. 
()f course, if he is unfit to be a member of the 
bar he is unfit to occupy a seat on the bench. 
Dellenbaugh should not stand on the order 
of his going, but go; if he doesn't go he 
should be impeached without any delay. 


The sudden death of Lord Justice Chitty, 
as a result of what was supposed to be merely 
a slight attack of influenza, on February 
15th, makes a gap in the English bench 
which will be hard to fill. Although he was 
in his 71st year, there seemed to be every 
probability that his natural vigor would 
enable him for a long time to remain a 
familiar figure at the law courts, where he 
was almost 
spected. 


universally beloved and _ re- 
When Sir George Jessel died in 
1881, Chitty succeeded him in the work 
devolving upon the mastership of the Rolls 
Court, though he did not take his title, and in 
the conduct of that work he displayed emi- 
nent judicial ability. The London law jour- 
nals unite in saying that he possessed a fund 
of humor which enlivened the tedium of busi- 
ness, though it was not allowed to hinder 
its due dispatch, and his genial and kindly 





conduct and practices unworthy of the bench 





disposition endeared him to all with. whom 
he came in contact. When in 1895 he was 
raised to the Court of Appeal, the promo- 
tion was greeted with sincere pleasure on all 
sides, as much from his personal popularity 
as from his unquestioned fitness for the office 
of lord justice. In his work in the Chancery 
Division the late judge enjoyed an enviable 
reputation for the correctness of his judg- 
ments, comparatively few of which were 
interfered with by the Court of Appeal. 
Lord Justice Chitty was ever a firm believer 
in “muscular Christianity.” In his early 
days he was distinguished as an athlete, and 
he several times rowed in the Oxford boat. 
His continued interest in the University race 
was shown by his officiating for twenty-four 
consecutive years as official umpire, in which 
direction it is worthy of note, his distinction 
was shared by Lord Esher, Lord Mac- 
naghten and Lord Justice A. L. Smith, In 
Chitty’s case, at least, his devotion to out- 
door recreation did not interfere with his 
standine in college, for he took a first class 
in classics and was a fellow of Exeter. 
Dying almost literally in the harness, as he 
doubtless would have preferred had he had 
his own wish, his career affords another 
striking example of the high-minded English 
‘barrister, English judge and English gentle- 
man. The London Law Journal pays the 
following graceful tribute to the deceased 
jurist: 

“ He was an accomplished scholar, a lawyer of 
wide attainments, a thoroughly competent judge, 
and a most versatile and attractive personality. 
His only judicial weakness was his tendency to 
interrupt the arguments of counsel or to punctuate 
them by running comments. But an intellect so 
keen and wit so penetrating as he possessed 
naturally sought constant exercise. His judicial 
memory is absolutely free from any reproach of 
having used his great powers of satire and trench- 
ant expression for the purpose of giving pain. It 
would be an exaggeration to say that Lord Justice 
Chitty has exercised any commanding influence on 
the development of the law. But his judgments 
were always original and informative, and they 
were almost invariably sound. One of his special 
merits, at any rate of recent years, was an avoid- 
ance of prolixity in his decisions. He attained this 
end by keeping clear of unnecessary expositions 
of the facts in the cases before him, and by stating 
the results of authorities without setting out all 
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the circumstances on which the issues in them 
turned. As a practical administrator of justice, his 
conduct was everything that could be desired. 


verbosity in argument, he was yet always patient, 
ready to listen to anything that could be called 
argument, and never afraid to allow himself to be 
convinced of the erroneousness of a first impres- 
sion. He was an impersonation of ‘ abundant 


contact.” 


The Supreme Court of the United States, 
upon reconvening on the 2oth of February 
after its usual winter recess, handed down 
decisions in twenty-four cases, of which four- 
teen were affirmances, six reversals and two 
were dismissals for want of jurisdiction. 
One was the refusal of hearing a rehearing, 
and one was an answer to a specific question 
certified from the court below. Perhaps the 
most important affirmance was a decision 
upholding the constitutionality of an Ohio 
statute requiring railroads to stop three 
trains a day at any station on the line having 
a population of 3,000 inhabitants. This 
enactment was attacked on the ground that 
it was an unauthorized interference with 
interstate commerce. [our members of the 
court, viz., Justices Brewer, Peckham, Shiras 
and White, took this ground; while the 
majority — five — held the act to be consti- 
tutional. The opinion was written by Mr. 
Justice Harlan. 


a 


"Motes of Cases." 


Divorce — Alimony — Jurisdiction — Estoppel 
— Remarriage of Defendant.—In WHekking vy. 
Pfaff, decided in the U. S. Circuit Court of Ap- 
peals, First Circuit, in December, 1898 (gt Fed. R. 
60), it was held that the marriage of a man after 
his wife has procured a decree of divorce in an- 
other jurisdiction, without personal service upon 
him, or his appearance, does not estop him from 
denying the jurisdiction of the court to after- 
wards open the decree without notice to him, and 
award alimony against him. 

The court said in part: We now come to the 
question on which the plaintiff principally relies. 
The defendant subsequently knowing of the orig- 
inal ex parte divorce proceeding in South Dakota, 
and the original decree of dissolution, and in reli- 
ance thereon, married again. Such marriage was 
prior to the proceeding which resulted in the de- 
cree for alimony, and the point taken is that, the 





defendant having recognized the original decree 
for divorce, and acting upon it, he ratified and 


| made good all defects in the procedure, if there 
Quick to discern the point of a case and to check | 


were any, and that he is not only estopped by his 
conduct from questioning the validity of the oriz- 


| inal judgment, but the subsequent proceeding and 


judgment for alimony, which it is claimed were 
incident thereto. The case before us was a jury- 


| waived case, and was tried in the Circuit Court 
courtesy’ to every one with whom he came in | 


by a judge upon issues to the court. The ques- 
tion of estoppel by conduct is one of mixed law 
and fact, and the general finding was that the 


| judgment on which the action is based is void, 


and upon such general finding judgment 
ordered for the defendant. We infer from the 
record and the opinion of the Circuit Court, 
which is annexed thereto, that the general finding 
involved,- in the first instance, a finding and de- 
cision of the question of estoppel against the plain- 
tiff. The record is incomplete, in that no bill of 
exceptions is disclosed, and the assignment of 
errors is general, and directed, first, against the 
decision of the Circuit Court, that the subsequent 
marriage did not operate as a waiver, ratification, 
or an estoppel; and second, against the general 
finding that the South Dakota judgment is void. 
General exceptions do not, ordinarily, lie, in jury- 
waived cases, to general findings upon mixed 
questions of law and fact, but are limited to spe- 
cific rulings in respect to controverted points of 
law involved therein. We are inclined, however, 
in this case, to take the view most favorable to the 
plaintiff, and treat the first error assigned as 
directed against the holding, involved in the opin- 
ion of the Circuit Court, that the second marriage 
did not operate as an estoppel or ratification in 
respect to subsequent proceedings in the South 
Dakota court; and as the pleadings indicate that 
both parties intended to raise this question for 
decision, we are disposed to consider it. This 
must not be accepted, however, as an indication 
that cases will be considered in the future with- 
out specific exceptions to rulings, and a distinct 
assignment of errors, but rather as an admonition 
that they will not. We do not think it necessary 
to consider and determine the correctness or in- 
correctness of the probable rule, sometimes ques- 
tioned, that in divorce proceedings the questions 
of alimony and support are open until finally con- 
sidered and passed upon, and that such questions 
are then treated as incidents of the original judg- 
ment or decree, for the reason, as it seems to ws, 
that if this were assumed to be strictly true, the 
case logically and necessarily turns upon another 
view. The doctrine of estoppel is an equitable 
doctrine; that is to say, equitable in the sense that 
the law holds it would be unjust, unfair and in- 
equitable to allow a party to take a position, and 
hold it, in respect to matters within his knowledge. 
while another party acts in reliance thereon, and 
then change to another and different position, to 


was 
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the prejudice of the one who has so acced and 
So a rule ot law has resuited which enjoins 
a party, under certain circumstances, trom denying 
tat which he has once asserted and acted upon as 
lt may be that the defendant, having acted 
upon the divorce decree in South Dakota, would 
be estopped in a proceeding in respect to the de- 
cree Of divorce from setting up its invalidity. Li 
may be that he would be estopped trom question- 
ing the validity of the proceeding so iar as what 
had been done at the time of his second marriage 
in reliance thereon, 


relied. 


tue. 


But these are questions which 
we need not determine, for the validity of the de- 
cree dissolving the marriage is not in question, 
Admittedly, the motion to open the original decree 
in South Dakota and the actual proceeding for ali- 
mony, which resulted in an allowance and a judg- 
ment for $25,000, subsequent to the 
defendant’s second marriage, and according to the 
record here he had no knowledge of such proceed- 


were 


ings until this suit was brought on the Souih 
Dakota judgment. So, in order to hold according 
to the contention of the plaintiff, we must, by 
force of a supposed abstract theory or rule ot law, 
which makes things subsequent incident to, and a 
part of, the prior original transaction, adjudge the 
deiendant estopped not only from denying con- 
ditions of which he had no knowledge, but con- 
ditions not in existence. As we understand it, 
estoppel by conduct applies to conditions known 
to the party who is to be estopped, and perhaps 
operates upon incidents and conditions naturally 
and necessarily flowing therefrom; but a rule that 


such estoppel should operate upon conditions not | 


known, and especially upon things mot im esse, vr 
upon conditions resulting, as in this case, from 
subsequent affirmative procedure, 
and proofs, would give a_ scope 
estoppel by conduct beyond that disclosed in any 


decision brought to our attention, and would be | 


against equity, contrary to principle and danger- 
ous to all interests. 


conduct, as now understood and administered, is 


sometimes characterized as a harsh doctrine in 


practical operation. However that may be, we do 


not think we should be expected to unwarrantably | 


enlarge its scope in favor of a plaintiff, who, 


knowing the defendant to be absent and in Europe, 


and whilé his whereabouts were unknown, precipi- | 


tates divorce proceedings in a distant State remote 
irom that of the defendant husband under circum- 
stances which force the presumption that such 


forum was sought for the reason that the law of | 


the State was more favorable to her than that of 
the State of her husband’s residence, and so favor- 
able to parties seeking a divorce as to be gener- 
ally accepted as against public policy and morality. 
We do not think the defendant is estopped from 
denying the validity of the South Dakota proceed- 
ings subsequent to his second marriage, and, aside 








required. 


| was undoubtedly the correct one. 
investigation’ 


and effect to | 


| capacity as a common carrier of messages. 
The doctrine of estoppel by | 


from the question of estoppel, the decree and 
judgment for alimony are void for want of notice 
to the defendant, and consequently of jurisdiction. 


Telegraph Companies — Failure to Deliver Mes- 
sage — Loss of Reward. — In McPeek v. Western 
Union Tel. Co., decided in the Supreme Court of 
Iowa in January, 1899 (78 N. W. R. 63), it ap- 
peared that plaintiff arranged with others for the 
capture of an accused, pursuant to which one oi 
the latter telegraphed him, “* Come on first train.” 
The message was delayed and plaintiff sued, alleg- 
ing as his damages the reward offered by the gov- 
ernor for the capture of such accused, which he 
lost on account of the negligent delay. The coim- 
pany had no actual notice of the reward, but its 
agent at the point of destination knew that plain- 
tiff was expecting a message relating to the cap- 
ture of the accused, and that prompt delivery was 
It was held that such damages were not 
too remote. 

The court said in part: 

It is insisted that the damages were remote, and 
not such as either party might have contem- 
plated from the wording of the message. But 
extrinsic evidence was admissible to show that de- 
fendant had notice of the importance of the mes- 
sage (Cable Co. v. Lathrop, 131 Ill. 575, 23 N. E. 
583; Telegraph Co. v. Edsall, 74 Tex. 329, 12 S. W. 
41). The appellant argues the case on the theory 
that the action of plaintiff is for the breach of con- 
tract. He made no contract with the defendant. 
This is conceded by appellant in its opening argu- 
ment and denied in its reply. The first impression 
The contract 
was with the sender of the message, and whether 
recovery might be had for breach thereof, because 
made for plaintiff's benefit, we need not determine. 
This action is based on the negligence of the 4e- 
fendant in the performance of a duty in its public 
In all 
such actions, sounding in tort, the injured party is 
not limited to damages which might reasonably 
have been within the contemplation of the parties, 
but recovery may be had “for all the injurious 
results which flow therefrom, by ordinary natural 
sequence, without the interposition of any other 
negligent act or overpowering force”’ (Mentzer v. 
Telegraph Co., 93 Iowa, 757, 62 N. W. 1; Code, 
§ 2163; Telegraph Co. v. Du Bois, 128 III. 248, 21 
N. E. 4; Telegraph Co. v. Allen, 66 Miss. 549, 
6 South. 461; Ellis v. Telegraph Co., 13 Allen, 
226; Telegraph Co. v. Fenton, 52 Ind. 1; Smith 
v. Telegraph Co., 83 Ky. 104; Milliken v. Tele- 
graph Co., 110 N. Y. 403, 18 N. E. 251; Young v. 
Telegraph Co., 107 N. C. 370, 11 S. E. 1044; Tele- 
graph Co. v. Adams, 75 Tex. 531, 12 S. W. 857). 
There was evidence tending to show that imme- 
diate delivery was requested, and that the agent at 
Winfield knew that McPeek was expecting a mes- 
sage; that it would relate to the capture of Mc- 
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Pherson, and that prompt delivery was required. | upon its contract rights, and repudiate the unau- 


If so, while he may not have known of the reward 
being offered, he may well be credited with unde:- 


standing that McPeek was putting forth his efforts | 
to accomplish a purpose from which he anticipated | 


some benefit to accrue to himseli. The law anu- 
thorizes the offering of such rewards, and it is not 


too strict a rule to hold the defendant responsible 
for such losses as may reasonably be anticipated | 


to follow its negligence, whether informed defi- 
nitely what these may be or not. It was charged 


with knowledge that such a reward might he | 


made, and it might reasonably reckon on such a 


contingency, in omitting its duty with reference to | 


such a message. Nor was the plaintiff advised 
that the reward had actually been offered on 
October 22d, though he understood it would be, 
and was acting to secure this and others proposed 
by local officers. That the omission of the de- 
fendant caused greater loss than he then supposed 
does not affect its liability, or his right of recovery. 
Certainly, the hoss of the reward was the direct 
result of the failure to arrest and deliver McPher- 
son to the proper authorities, for this was the 
very condition of its payment. 


Corporations — Contracts — Ratification — No- 
tice. —In Balfour v. Fresno Canal & Irrigation 
Co., decided by the Supreme Court of California, 
in January, 1899 (55 Pac. R. 1062), it was held 
that where a corporation ratifies a contract ma‘le 
by its president without authority, it is bound by 
any declarations he may have made during the 
negotiation determining the meaning of an ambi- 
guity, since it is presumed to have notice of all the 
facts relating to the negotiation, 

The court said in part: 

It is admitted that the corporation ratified the 
contract made, but it is contended that the power 
was vested entirely in the directors, and all that 
they ratified was the written contract, and they 
cannot be held to any other construction than that 
which would be given the language unaided by 
those unauthorized conversations. The corpo- 
ration accepted the contract as written, and can be 
bound only by its terms. It knew of no conver- 
sations which might give a different effect to the 
contract than the obvious purport of its language. 
This proposition cannot be maintained. When the 
corporation ratified and adopted the contract made 
for it by its president it took it cum onere. The 
ratification itself affords conclusive proof that the 
president had authority to negotiate such con- 
tracts for the corporation. If no previous author- 
ization existed, the ratification is the equivalent of 
a previous authorization. If the corporation rati- 
fied without adequate knowledge of the facts, or if 
unauthorized representations were made without 
the knowledge of the principal, it might under 
some circumstances refuse to be bound by the 
contract, and seek a rescission; but it cannot: insist 





thorized representations of the agent, which, to 
some extent, constituted the inducement to make 
the contract on the part of the other (Gribble y. 
Brewing Co., 100 Cal..71, 34 Pac. 527; Mundorff 
v. Wickersham, 63 Pa. St. 87; Bennett v. Judson, 
21 N. Y. 238). In these cases numerous authorities 
are cited to the same effect. The rule that the 
principal will not be held to a ratification unless; 
he act with full knowledge of all the facts has no 
application here, for the principal is insisting upon 
the contract. But if full knowledge was neces- 
sary, it must be presumed that the corporation had 
full notice of all the facts which were known to its 
president. The president of a corporation is 4 
proper person to whom notice, which is to affect 
a corporation, is to be given. The corporation has 
no eyes, ears or understanding save through its 
agents. The president is considered the head of 
the corporation, and it is his duty to report to the 
trustees information affecting the interests of the 
corporation. And the presumption is that he does 
so. Usually this is a 


(Thomp. Corp., § 5228). 


conclusive presumption 


CAPITAL PUNISHMENT 


OTWITHSTANDING the many revolutions 
wrought by time, there is one thing which wil! 
ever remain the same. What man is taught, that 
will he believe, or, as is expressed by Pope, “ ‘Tis 
education forms the common mind. Just as the 
twig is bent the tree's 
Environment great molder human 
destinies. Teach a child that it is both right and 
subservient to his interests to commit crime, and 
he will develop a criminal in the man. Nor is this 
all, for he will likewise instruct his offspring and 
advise his associates. 


III. 


inclined.” 


is the of 


On the other hand, train 
him to know and believe that law is the guardian 
of his liberty, that the pursuance of truth and jus- 
tice is the most to his advantage, and you will 
find a good and useful citizen, and in some cases 
a great man. 

The generality of mankind, when once taugit 
to obey law, do not pause to question deeply 
either its justness or truth, and perhaps, as Sir 
William Blackstone has observed, it is quite as 
well they do not. 

Such quiet while 
very necessary to peace and good order, not un- 
frequently has the reverse effect. Let mankind 
consent to the killing of a human creature as a 
just recompense and proper punishment for crime 
(be that crime atrocious or otherwise), and you 
will ever find him willing and ready to assist in 
the execution. 

But why dwell upon this? Does not education 
assume either that every man from birth is natur- 


acquiescence, nevertheless, 
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ally vicious, requiring training and teaching to | the hot rays, sat down to rest, throwing his cloak 


eradicate his inherent vices, ur tnat he is born in 
a neutral state, capable of either viciousness or 
greatness, according as his education and environ- 
ments develop him, or is possessed from the first 
with both good and evil qualities, and as the one 
or the other gains, or is given precedence, will 
become either the villain or the worthy subject? 
Not as may be suggested by some theorists, that 
man is by nature perfectly good, needing educa- 
tion and training to protect and guard him against 
the pollutions and temptations of the world, for if 
this were true, necessarily there could not exist 
any temptations or depravity to guard against. 


Were I, perforce, obliged to make a choice 


among these theories, I should have not the least | 


hesitancy in choosing the third, for as from a piece 


of clay the sculptor can mold any figure he may | 


desire, the handsomer as his care and talents are, 
so the child may be formed into the man. But no 
one will deny that the clay at all times had both 
form and shape. So, too, the child is born with 
some qualities of both good and evil. 


that its citizens should be properly instructed. 
Ought not the State, therefore, be extremely care- 
jul of the example it sets and the lessons it teaches 
by its laws? 

intention to 
underrate or to contemn the principles upon which 
society is founded,—for I both appreciate and 
respect them, — yet, as we know it to be a daily 
occurrence for men to complain about others and 
the things around them when, in point of fact, the 
fault is entirely or largely with themselves, may 
we not say, society being the work of man, and 
consequently not perfect, that when it cries out 
against the criminal, it is barely possible for the 
fault to be somewhat with itself? 


While not having any desire or 


resorted to harsh 
means as a remedy for all existing evils, with the 
one result of finding itself forced to adopt milder 
and more lenient methods, until to-day capital 
punishment in most civilized nations exists only 
for the crime of murder, out of the hundreds of 
crimes for which it was formerly inflicted. 


For centuries the law has 


How well this demonstrates the fallacy thereof 
and illustrates the truth of the moral of A£sop’s 
fable, ‘“‘ The Sun and the Wind.” <A dispute hav- 
ing arisen between the sun and the wind, after 
great bragging on the part of the latter as to his 
superior strength, it was suggested by the sun 
that it be proved by experience which of them 
was really the most powerful. A traveler who 
happened to be passing along a road was made 
the victim of their test. After repeated efforts on 
the part of the wind to blow off his cloak, result- 
ing only in its being drawn and buttoned more 
tightly, the sun shone warmly down upon him, 








who, becoming very warm and fatigued beneath 

at the same time to the ground, thus making the 

sun the victor. The moral of which, as given by 

ZEsop, is: 

* Loud threatenings make men stubborn, but kind 
words 

Pierce gentle 

swords.” 


breasts sooner than sharpest 


I cannot, at times, help feeling if we would oc- 
casionally follow more closely the morals learned 
in childhood that much happier would be our lives. 

But to continue, let society, by perfecting itself, 
make it possible for every man to gain the proper 
rewards for his honest toil, and in proportion 
thereto will crime decrease. 

The only legitimate end of punishment should 
be to control that class of individuals who, through 


| ignorance or vice, are dangerous to the State, 


until such time as the latter is able to offer to all 


| the just rewards for honest work, and every mem- 
| ber of society willing and ready to perform the 

Whatever view may be taken, however, it ap- | 
pears manifestly important for the good of society 


duties incident thereto, understanding how it is to 
his advantage to do so. This is the perfect state, 
and not until it is acquired will there exist thor- 
ough happiness and good order. Of course, it 
may never be possible to reach such a degree of 
perfection, but the nearer our approach, it must 
be admitted, the greater the happiness and good 
to be found in society. Such is the true purpose 
of all law, and law not conducive thereto is both 
arbitrary and wrong, for wherein lies the right of 
man, or a collection of men, to demand of his fel- 
lows anything other than what is commanded by 
truth and justice? Lest, however, in what I have 
just said, I may be accused of theorizing too 
much, I ask of those who may feel so inclined to 
accuse me if it is not a fair presumption that if 
every man could always find employment, and 
know that for his labor he would receive its just 
rewards, it would not require a great deal of intel- 
ligence to grasp wherein it is best to do one’s 
duty. 

Coming directly to the subject of our present 
inquiry, I maintain that the abolition of capital 
punishment does not promote, but would rather 
destroy that barbarous practice sometimes called 
lynch law. It is not a thirst for blood, (and I 
consider it an insult to human nature to say so), 
that prompts lynching, but it is the teachings of a 
law that holds cruelty and death proper punish- 
ments for crime, combined with the slowness in 
conviction and the many chances of escape, that 
has induced men to’ sometimes take the law in 
their own hands. Nor are these conclusions de- 
nied by those who favor most strongly the death 
penalty, but, on the other hand, are admitted, for, 
says Mr. Archbold, in an adverse report to a bill 
abolishing capital punishment, presented to the 
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senate of the State of Ohio in 1848, “* These rui- 
naus,’ speaking of lynchers, “ excuse their truly 
diabolicai deeds on the grounds that tne pena 


i 
laws are too muid; that offenders are treated wih | 


too much tenity, and that courts ana juries are 
too slow to convict.” (Vol. 5, Western Law 
journal, page 429.) It is true, Mr. Archbold gave 
as an additional reason, that the penal laws were 
too mild, but this is hardiy toundea in tact, ior 
the penal laws are anything but too mild, and 
never have been so. Although, even i they were, 
having taught mankind by law both harshness and 
cruelty, is not an outburst of passion which 
prompts men to become a mob of lynchers in per- 
fect harmony with that which characterizes iil 
mobs, unrestrained as are governments to the 
same degree of rationality by law? 

It was resolved by a convenuon held in the 
State of New York in the year 1844 “that this 
convention regards with abhorrence tne taking of 
human life as a punishment for crime,’ and among 
other reasons given therefor were: “ Fourth. It 
legalizes and sanctions the bloody spirit of retali- 
ation. Fifth. It pours contempt upon our com- 
mon humanity, and refuses to recognize the worth 
and sanctity of man’s life. Sixth. By its demoral- 
izing influence it debases and brutalizes the mass 
who witness it. Seventh. It teaches the thought- 
less and passionate a lesson of crime by showing 
them death inflicted as the proper punishment of 
an offense done.” (Vol. 1, Western Law Journal, 
page 427.) 

Has society, then, a right to complaint if its 
citizens become demoralized or the thoughtless 
and passionate not discriminating as it does be- 
tween the rights of the individual and the State, 
take the law in their own hands, when by its 
teachings and environments it sanctions a spirit 
of retaliation and weighs lightly the sanctity cf 
human life? And in doing so does not the State 
compare favorably with those who find fault with 
others when in fact it is with themselves? 

I submit such a course is both unfair and in- 
reasonable. ‘* Let government,” as was once said, 
“set the first example of a sacred regard for hu- 
man life, and the people will imitate it. 
vidual will presume hold what the 
sovereign power holds so dear. How can it be 
expected that individuals will shudder at the idea 
of taking life when government sets the example? 

My conclusion is, therefore, simply this, that as 
lynching is the result of a law which has given 
sanction to, “ Whosoever sheddeth man’s blood by 
man shall his blood be shed,” the abolition of thit 
law, together with the moral effect to be derived 
therefrom, cannot possibly serve in any way to 
encourage a continuance in the doctrine abolished 


No indi- 


to cheap 


I shall next examine the analogy between capi 
tal punishment and self-defense. 
F. S. Key Smiru. 
Wasuincton, D. C., March, 1899. 





IMPEACHMENT OF WITNESS. 


New York Court OF APPEALS. 
Vecided February 28, 1899. 
PALL BROOK CoAL Company, Appellant, v. Rog- 
ERT C. Hewson, Respondent. 

A party who calls an adverse witness and, after 
asking him a few preliminary questions not 
material to the 
precluded 


issues, excuses hum, is not 


from atterwards specifically 
peaching his evidence given in tavor oi 
other side when recalled by them. ‘The party 
first calling the witness is not, under sucn 
circumstances, not only not bound by his eyi- 


im- 


the 


dence in favor of the other side, but he may 
call other witnesses to impeach him. 

Appeal from a judgment of the General Term, 
Fifth Department, athrming a judgment entered 
on a verdict of a jury. 

Albert H. Harris jor appellant; C. W. Kimball 
for respondent. 


Parker, Ch. J. — The defendant called as a wit- 
ness one Wilson, who, after being sworn, testified 
as follows: “I reside in Penn Yan. I know the 
defendant. I did not work for him in the spring o 
1893; | was at the cold storage at that time about 
ten minutes in the fore part of April.” No other 
questions were asked him, nor did he give any 
further testimony, and the testimony quoted had 
no bearing whatever upon the issues on trial. it 
is suggested that he was called under a misappre- 
hension, but be that as it may, we shall assume 
merely in passing on the question growing out vi 
his being called and sworn, that before any mate 
rial question was asked, the party calling the wii- 
When 
the plaintiff came to present evidence in rebuttal 
of the testimony adduced on the part of the de- 
fendant, it called Wilson to the stand, and he gave 
material testimony in favor of the plaintiff. 
defendant, claiming the right to 
him, asked him whether he had not, at specified 


ness excused him from the witness stand. 


Tue 


cross-examine 


times and places, made to other persons statements 
tending to contradict the testimony given by him 
upon the plaintiff's examination. Wilson 
having made them, and the defendant afterwards 
called witnesses who testified that Wilson had made 
the contradictory statements that he specificatly 


denied 


denied having made; to this evidence the plaintiff 
objected upon the ground that it was incompeteni, 
in that the defendant, having first sworn and ex- 
amined Wilson as a witness in his own  behali, 
could not be allowed to discredit him by giving 
testimony that he had made statements out oi 
court differing from his statements as a_ witness 
in court. The exception to the ruling of the court 
admitting the evidence, notwithstanding the objec- 
tion, presents one of the questions wnich, on this 
review, it is urged, call for a reversal of the judg- 
ment. Upon a motion for a new trial this ques- 
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tion was very caretuily considered by Mr. Justice 
wumsey, WNo reacned the conclusion that no error 
had been committed, and the General Lerm nas 
amrmed the position thus taken, 

AS te question is a novel one, we shall brie:ly 
siaie Lhe reasons that persuade us that the view 
taken by the learned court was the correct one. 

sue rale is well settled in this State that a party 
cannot show inconsistent statements made by its 
own Witness tor the purpose ot impeaching him 
(Coulter v. Express Co., 56 N. Y. 585; Nichols v. 
White, 85 N. X. 531; Hankinson y. Vantine, 152 
N. Y. 20, 27). ‘Lms rule, which was originaily 
established by authority, came to us from England, 
where, as in some of our sister States, it has since 
been either abrogated or modified by statute 
(Stevens on Evidence [Chase ed.J, 329, note; 
Selover v. Bryant, 21 L. R. A. 418, note; American 


Law Review, vol. 11, 261). Greenleaf on Evidence 


ot his cause, he thereby, in general, represents him 
as worthy of belief. .He is presumed to know the 
character of the witnesses he adduces; and having 


thus presented them to the court, the law wiil not , 


permit the party afterwards to impeach their gen- 
eral reputation for truth, or to impugn their credi- 
bility by general evidence tending to show them 
to be unworthy of belief. For this would enable 
him to destroy the witness if he spoke against 
him, and to make him a good witness if he spoke 
ior him, with the means in his hand of destroy- 
ing his credit if he spoke against him” (see, also, 
Wharton on Evidence, § 549). The rule being 
established beyond change, save by legislative en- 
actment, that one cannot impeach his own witness, 
the question presented here is whether Wilson be- 
came the defendant's witness within the meaning 
of the rule. Would he have become such had h.s 
name been simply called without administering 
the oath? If not, would he have become such 
through the additional act of administering the 
oath? If the propounding of questions be also 
necessary, would an inquiry as to his name and 
residence have made him the party's witness in 
such a sense that he would be bound to support 
his character from the beginning to the end of the 
trial, or would that have happened only upon some 
question being asked him material to the issues 
on trial? 

It often happens that a witness is intentionally 
but unadvisedly called, the counsel for the moment 
laboring under the impression that the witness has 
knowledge of some fact it is desirable to estab- 
lish, but before his examination has proceeded iar 
enough to bring about an inquiry touching any 
material fact to the controversy, counsel 1s ad 
vised by an associate, or by the party, that 
wrong witness and that 


information he 


the 
called, 
other person is possessed of the 


has been some 


desires to have given to the court. In such a case 





| which the fire occurred? ” 





it would clearly seem to be a hardship that an error 
thus committed, which quite frequently happens in 
the press of trial, should burden a party with the 
responsibility of having the person called treated 
as a witness for that purpose throughout the trial. 

So far as the diligence of the counsel and our 
examination have disclosed, this precise question 
has not been before the court of last resort in any 
of the States except Connecticut, where, many 
years ago, in the case of Beebe v. Tinker (2 Root, 
160), a witness was called and sworn; as to the 
point regarding which the plaintiff had called him 
to testify, the court ruled that it was not relevant 
to the issue, and thereupon the defendant took the 
witness and asked him several questions, the 
answers made by him being against the plaintiff. 
Thereupon the plaintiff offered to introduce wit- 


nesses to impeach, which was objected to on the 
| ground that he was the plaintiff's witness. 
(vol. i, § 442) states the reason for the rule as | 
follows: “ When a party offers a witness in prot | 


The 
report of the case concludes with: * The court 
admitted the witnesses to impeach his character 
on the ground that, although the plaintiff intro- 
duced him, yet, as the defendant only improved 
him, in that respect he was to be considered as the 
defendant’s witness.” 

In England, where the rule originated, the tend- 


| ency of the court seems to have been not to apply 
| it unless the party has proceeded so far with the 


witness as to ask him some question bearing upon 
the issues on trial. In Creevy v. Carr (7 Carr. & 
P. 64) a witness was called for the defendant and 
asked: “Are you the landlord of the house at 
The witness answered: 


“Tam, sir.” Thereupon the court asked the :e- 


| fendant’s counsel: “* What do you propose to prove 
| more?” and.he replied: ‘‘ My lord, I will close my 


case here.” The counsel for the plaintiff said: 
* [ wish to cross-examine the landlord;” and the 
court said: “Oh, no; I stopped his evidence.” 
Counsel: “He was asked a question and he 
answered it, and I have, therefore, a right to cross- 
examine him.” The court: ‘“ Not where the wit- 
ness, as here, has only been asked an immaterial 
question and his evidence is stopped by the judge.” 

In Wood vy. McKinson (2 Mood. & R. 273) a 
witness was called for the plaintiff and sworn in 
the usual way, but before he had put any questions 
to the witness counsel stated that he had been 
misinstructed as to what the witness was able to 
prove, and he should not examine him at all. The 
witness being about to retire, counsel for the 
defendant claimed the right to cross-examine him, 
but the court said: ‘* Here the learned counsel ex- 
plains that there has been a mistake, which con- 
sisted in this, that the witness is found not to be 
able to speak at all as to the transaction which was 
supposed to be within his knowledge. This is, I 
think, such a mistake as entitles the party calling 
the witness to withdraw him without his being 
subject to cross-examination.” 


In Bracegirdle v. Bailey (1 Fos. & F. 536) the 
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plaintiff was sworn and tendered as a witness jor 
cross-examination, but was not examined in chief. 
The defendant’s counsel asked several questions 
touching his conduct and life; but the court ruled 
that these questions could not be asked, inasmuch 
as he has proved nothing “that you could cross- 
examine him on to discredit him.” 

In Rush v. Smith (1 Cromp., M. & R. 93) it was 
held that a witness called to produce documents, 
and sworn by mistake, and a question put to him 
that he does not answer, does not entitle the 
opposite party to cross-examine him. 

The general view upon which these cases pro- 
ceeded is that a party does not necessarily make a 
person his witness by merely calling and swearing 
him, and we are not able to discover amy good 
reason for disagreeing with them. On the con- 
trary, it seems to us that the rule is not properly 
applicable, save in cases where a party attempts to 
elicit from a witness called to the stand testimony 
material to the issues upon trial; that until such 
an attempt is made the party has done nothing 
that can by any possibility affect the trial either to 
his own benefit or to the harm of his opponent, 
and therefore he has not offered a witness in proof 
of his cause and is not within the reason of the 
rule that burdens him with the necessity of sup- 
porting the character of the witness to the end of 
the trial. His mistake, however caused, has not 
harmed the other party, and the interests of jus- 
tice can in nowise be promoted by permitting that 
other party to take such advantage of the mistake 
as will fasten upon his opponent the responsibility 
of vouching for the character of a witness actually 
hostile, and from whom he has not attempted to 
secure any proof in the cause. 

The learned counsel for the appellant urges that 
his exception taken to that portion of the charge 
in which the court stated * that the plaintiff was not 
entitled to recover if the plant was not properly 
run,” calls for a reversal of the judgment. The 
defendant admitted the making of the contract 
upon which the plaintiff sued, but alleged that the 
contract had not been properly performed by the 
plaintiff, and sought to recover his damages. In 
the charge to the jury the court did say that the 
plaintiff could not recover for the services unless 
it convinced the jury, by a fair preponderance of 
evidence, that it did keep the apples in proper cold 
storage, etc. But, as we read the exception, it was 
not intended to have, nor it is likely it had, the 
effect of calling the attention of the court to the 
fact that the counsel for the plaintiff claimed that 
there was error in the charge as to the burden of 
proof. The language of the exception, apparently, 
related solely to another portion of the charge, in 
which the court said that if the jury should find 
“that the rotting was the result of the plant hav- 
ing been improperly run, it follows that the plain- 
tiff has not performed its contract; it also follows 
that whatever damage has been thus caused to the 








defendant, he should be compensated for in this 
action.” This portion of the charge was not error, 
and the exception to which our attention is called 
pointed to this and to no other part of the charge, 
The judgment should be affirmed, with costs 
All concur. 
Judgment affirmed. 


ee 


A FEW FACTS ON SURVIVORSHIP. 


PRESUMPTION exists in our law to the 
effect that when a person is shown not to 
have been heard of for seven years by those (if 
any) who, if he had been alive, would naturally 
have heard of him, he is presumed to be dead, 
unless the circumstances of the case are such as to 
account for his not having been heard of without 
assuming his death.’ But this presumption of law 
relates only to the fact of death, and the time of 
death, whenever it is material, must be a subject 
of distinct proof.”. This leads us to the consider- 
ation of cases where different members of a family 
perish together in the same accident, and so that 
no living being can be found who is able to testily 
as to the precise time of their deaths. When this 
occurs, questions of survivorship become ex 
tremely difficult to solve, and since, according to 
the lord chancellor in Wing v. Underwood,’ ™ we 
may guess or imagine or fancy, but the law of 
England requires evidence,” the dilemma cannot 
be solved in our courts, which have held over and 
over again that persons having died under such 
conditions must be assumed to have perished xt 
the same moment. Death is a fact which must be 
proven by him who claims to derive rights from it, 
says Prof. Gneist in a lecture delivered by him in 
the University of Berlin, a lecture which nicely 
illustrates the attitude of continental jurisdictions 
towards this question. Let us glance at the pur- 
port of his further remarks on this subject. He 
says that there is no presumption either in favor of 
or against death. The practical difficulties of 
proof have always been felt in Germany. Foreign 
laws and necessity special doctrines to 
arise, which brought about what we call ‘* Declar- 
ations of Death.” Jurists then referred to the 
Ninetieth Psalm and applied the words of the 
psalmist to persons missing, viz.: 

“The days of our years are threescore and ten, 
and if by reason of strength they be fourscore 
years; yet is their strength labor and sorrow: jor 
it is soon cut off and we fly away.” 

The requisites of these declarations of death are: 

1. Absence without having been heard of and 
this absence verified by citations (Edictalcita- 


caused 





*r Am. & E. E. L. 30. 

*Lord Denman, C. J., in Nepean v. Doe d. 
Knight, 2 M. & W. 8o4. 

*4 De Gex M. & G. 633. 
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tionen) * (by publication in public papers, from the | 


pulpit, etc.). 

2. A certain age. Seventy years, or when aged 
persons are missing 80 years. 
anybody is missed after his eightieth year, five 
years are added. Where all these requisites are 
present, the declaration is judicially taken cog- 
nizance of and decreed. 


may be. 

Another opinion, which is probably the right 
one, and which is held by the profession, states 
that not age alone gives ground for the presump- 
tion, but age in connection with absence. The 
decree only takes effect from the date of publica- 
tion, all the requisites having necessarily been 
united by that time. 

These declarations are only fictions which the 
courts have adopted to facilitate the production of 
proof. 
truth. 

Again, in questions of 


And of course fiction always gives way to 


doubtful 
there is no presumption in favor of either prior or 
later death. Only in the case of parents and chil- 
dren perishing in the same accident is there a 
presumption that minor children died before chil- 
dren who were of full age, after the parents. in 
all other cases proof must be given by the claim- 
ant to support his case. 


survivorship 


The idea of letting the question of vitality inter- 
flere with the operation of the law in a case like 
this must be abandoned. 

Int Am. & E. E. L. 43, we find that at one time 
it was said that where several persons have per- 
ished in the same catastrophe, the presumptiow 
was in favor of the survival of the stronger per- 
son. Many other cases seem to support the posi- 
tion that simultaneous death is to be presumed. 
But it must now be taken as the law that there 
is no artificial presumption in cases of this nature 
either that any one in particular survived or that 
all died at the same time, and it will be merely 
considered in the absence of evidence to the con- 
trary that one of them survived, leaving it to be 
discovered from the evidence was the 


who sur 


vivor. The question is one of fact depending 
wholly on. evidence, the real or supposed superior 
strength (as from age or sex) being left merely to 
carry its natural weight, 7. ¢., as a circumstance 
proper to be taken into consideration. 

In the civil law there was a general presump 
tion that human life was one hundred years long, 


and this seems to have been the basis of certain. 


of death had 
When a parent 
and child died by a common accident. the parent 


But the fact 
always to be positively proved. 


laws of prescription. 


* Renaud. 
456. 


Allgemeines Deutsches Prozeszrecht, 


In Prussia, when 


| the subject. 








was presumed to have died after or before the 
child, according as the child was at the time under 
or over the age of puberty (14 years of age).° 
Arbitrary rules of law, such as are commonly 
called presumptions of law, may be entirely un- 
justified in this class of cases, and yet in many of 


| them this method to assume simultaneousness of 
| death would seem a hard,one, as, for instance, 
Savigny’s opinion is that the decree is merely | 
declaratory, and is made only in connection with | 
the seventieth or eightieth birthday, as the case 


in the case of Wing v. Angrave.°® 
MicuaAeEr S. Logs. 
New York, March, 1899. 


o-- 


| CONTRACTS IN RESTRAINT OF TRADE 


N the difference of opinion between the master 
of the rolls and Lord Justice Rigby on the 
one side, and Lord Justice Vaughan Williams on 
the other, as to the validity of the covenant in 
restraint of trade in the recent case of Underwood 
v. Barker, we virtually have reproduced the con- 
flicting ideas of equity and the common law on 
The evolution of the existing law is 
fully described in The Maxim-Nordenfelt Com- 
pany v. Nordenfelt (62 Law J. Rep. Chance. 273; 
63 Law J. Rep. Chance. 908), particularly in the 
exhaustive judgments of Lord Macnaghten in 


, the house of lords and Lord Justice Bowen in the 


Court of Appeal. The original rule of the com- 
mon law was that all contracts in restraint of trade 
were void as being against public policy. In 
course of time, however, as men’s ideas of what 
the public good required became changed, a dis- 
tinction was made between agreements in general 
restraint of trade and those which were only par- 
tial. An agreement not to exercise a trade or 
handicraft throughout the kingdom, though only 
for a limited time, was still held to be bad, but a 
partial restraint was allowed to be good when it 
was reasonable and made for consideration. To 
the equity judges the upholding of agreements 
seemed the chief consideration. They first acted 
on the rule that a general restriction might in cer- 
tain cases be enforced, and we owe to them the 
principle which the house of lords set forth in the 
Nordenfelt Briefly, it is that a covenant 
which is unrestricted ‘as to space may be valid if 
it does not go beyond what is reasonable for the 
protection of the party in whose favor it is im- 
posed, and is in no way injurious to the public. 

In the present case the defendant, on entering 
the employment of a firm of hay and straw mer- 
chants, at a weekly wage of 35s., agreed that for a 
year after leaving or being dismissed from their 
service he would not carry on the same trade, or 
take service with any one in the same trade in the 
United Kingdom, France, Belgium, Holland, or 


case. 


*Sheldon, Amos, “ History and Principles of 
the Civil Law,” page 107. 
°8 House of Lords, 183. 
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Canada. The court granted an injunction to re- 
strain him from continuimg in the service of a hay 
and straw merchant in London, Lord Justice 
Vaughan Williams dissenting in a remarkable 
judgment. The master of the rolls thought that 
the restriction (so far, at any rate, as the United 
Kingdom was concerned) was no wider than was 
reasonable to protect the plaintiffs from rivalry in 
business, and that for a person of mature age to 
obtain the benefit of a contract and then to repudi- 
ate it was prima facie contrary to public policy. 
Lord Justice Vaughan Williams considered that 
it was for the public interest that a person accept- 
ing service should not be restrained from earning 
his livelihood in the manner best suited to his 
capacity, and that against this consideration the 
maintenance of fair dealing between parties was 
not a sufficient ground for upholding the agree 
ment. Substantially this includes Lord Maccles- 
field’s statement that it is against public policy 
for a man to be prevented from working at his 
trade and thus to become. destitute. At common 
law the adequacy of the consideration was not in 
the later cases taken into account. But when the 
matter is viewed from the standpoint of public 
policy, the case of a man who takes service fot a 
small wage differs materially from that of a man 
who sells the goodwill of a business for a sum 
which insures him the means of living. — Law 
Journal (London). 


— ~ a 


EVIDENCE OF EXCLAMATIONS WHILE 
ASLEEP. 


M]\HE Supreme Court of Vermont holds that 

somniloques are not-admissible as evidence in 
personal injury cases. In Plummer v. Ricker (41 
Atl. Rep. 1045), which was an action for damages 
sustained from a vicious dog, the plaintiff's father 
was asked to describe in a general way how his 
son appeared from the time he was bitten down 
to the time the wounds healed, and stated, among 
other things, that at night especially, the moment 
he would drop into a drowse, he would jump right 
up and call, * Take him off —the dog ‘ts biting 
me.” The trial court, in holding that this testi- 
mony was admissible, said: “ If the boy’s story is 
found to be true, it tends to show that the dog 
made a visible attack upon him; and that has a 
bearing upon the question of how it may have 
affected his nerves — impressed itself upon him. 
We think that if it should be found that it so im- 
pressed him that, when asleep, the impression fol- 
lowed him, made him nervous, and caused him to 
cry out, it is evidence indicating the condition of 
the boy. It is not evidence that the dog ever bit 
him.” 

Considering defendant's exception to this ruling, 
Justice Start, delivering the opinion of the Su- 
preme Court, said: “ Under this ruling the jury 
were at liberty to consider the words spoken by 





——om 
——<— 


the plaintiff while in sleep, upon the question of 
how the attack of the dog impressed itself upon 
him and affected his nerves. Words spoken while 
in sleep are not evidence of a fact or condition of 
mind. They proceed from an unconscious and 
irresponsible condition; they have little or no 
meaning; they are as likely to refer to unreal facts 
or conditions as to things real; they are wholly 
unreliable; and a jury ought not to be allowed to 
guess that such expressions are produced by a 
present mental or physical condition. The expres- 
sions of a person respecting a past mental or bod- 
ily condition cannot be shown by a non-projes- 
sional witness. The testimony of such a witness js 
confined strictly to such complaints, expressions 
and exclamations as furnish evidence of a presext 
existing pain or malady. (State v. Fournier, 68 
Vt. 262; Knox v. Wheelock, 54 Vt. 150.) The ex- 
pressions of a person in sleep may be induced 
without cause, and by past as well as present co:- 
ditions. In dreams, things long forgotten return, 
and we live over a past which has no relation to 
present conditions, and exclamations then made 
are as likely to be induced by a past as by a pres- 
ent condition. If what the plaintiff said while in 
sleep can be given any meaning, it was narration 
of a past event, and did not indicate his present 
mental or physical condition, and the testimony 
was hearsay and inadmissible. ; 
supra.) 


(State v. Fournier, 
In People v. Robinson (19 Cal. 40) it is 
held that words spoken in sleep are not admissible 
in evidence.” — Chicago Law Journal. 


a 


INTERNAL REVENUE DECISIONS. 


TEAMSHIP agents who are engaged in sell- 
ing drafts or bills of exchange on commis- 


sion are required to pay special tax as brokers. 

Persons engaged in selling passage tickets jor 
steamship lines are not required to pay special tax 
as commercial brokers under the fourth paragraph 
of section 2 of the war revenue act. 

When a bond or note is secured by a mortgage 
both instruments are required to be stamped. 

Leaf tobacco sold in quantities less than a hogs- 
head, case or bale, by leaf dealers, in contraven- 
tion of the statute and the regulations, would be 
regarded as manufactured tobacco, which is re- 
quired to be put up in statutory quantities and 
properly stamped before removal from the place 
of manufacture. 

Special tax is not required to be paid by pro- 
prietors of stores for a musical entertainment by a 
band hired by them for the entertainment of their 
customers. 

Persons whose occupation it is to act as agents 
for others to enter and clear vessels at the custom 
house cannot be relieved from payment of special 
tax as custom house brokers on the ground that 
they have paid special tax as commercial broke’s, 
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which entitles them “ to negotiate freights or other 
business for the owners of the vessels.” 

Yearly renewals of chattel mortgages by afti- 
davit, under law of Michigan, do not require 
stamps. 

Where persons are in business both as bankers 
and brokers, and are members of the Stock Ex- 
change, the value of the seat in the Stock Ex- 
change is not to be regarded as part of their 
banking capital, and is not to be taken into ac- 
count in reckoning the amount of special tax re- 
quired to be paid by them as bankers. 

Where brokers acting in behalf of their prin- 
cipals buy stock and receive stamped bills of sale 
in their own names, they may transfer such stock 
on the books of the corporation to the names of 
their principals without additional stamp tax. 


——Eee — 


NEW ATTORNEYS. 


- following gentlemen were sworn in on the 
27th ult., by the Appellate Division, First De- 

partment, as attorneys and counsellors at law: 
Clark H. Abbott, Joseph M. Arnold, Marx M. 
Bechhold, Ward Brower, Cornelius J. Buckley, 
William J. Bowman, James D. Black, Elliott S. 
Benedict, Geo. N. Boehm, Frederick L. Beattys, 
Jr., Edwin A. Bayles, David Cohn, Emil E. Cam- 
erer, William L. Cahn, James H. Christie, Reuben 
Meyer Cohen, T. Adrian Curtis, John R. Dela- 
field, James H. Fisher, Isidor Frey, Jesse G. 
Finch, James Wells Finch, Charles H. Gould, 
Herman Gettner, Edith Grant, Lawrence Gold 
berg, Myron Harris, Julius J. Heiderman, Joseph 
Hahn, Henry W. Herbert, Edward E. Hargrave, 
Joseph S. Heil, Fritz W. Hoeninghaus, Francis 
R. Hulick, Isaac S. Heller, John H. Hazenton, 
John H. A. Kues, Gustavus A. 
Laskin, Franklin L. Lee, A. 


Iselin, George 
Kaven, Herbert C. 
Gordon Murray, Charles F. X. Malloy, Lorenzo 
Guisseppe Maggio, Andrew F. Murray, Leo L. 
McLaughlin, R. Gordon Mackay, Edw’d K. Mills, 
Miron W. Neal, Edward W. O’Meara, W. Rus- 
sell Osborn, Charles V. D. Peek, Louis Pleshet, 
Leslie R. Palmer, Rubenstein, Clifford C. 
Robarts, Charles S. Rogers, Gustavus A. Rogers, 
Walter A. Rosenbaum, Samuel Shortridge, Jr., 
Edward A. Selfridge, Jr., Nathan D. Stern, Paul 
C. Schnitzler, David Steckler, Harry L. Slobodin, 
Faneuil D. Stein, Francis B. Thurber, William F. 
Timm, Patrick F. Trainor, Davis R. Vail, Samuel 
T. Walkup, Chas. R. Wendt, Oscar Wagner, Ful- 
lerton Wells. By order — Alexander S. Andrews, 
Coker F. Clarkson, David T. Davis, Charles F. 
Eberle, Ernest Y. Gallaher, Sumner Hanauer, 
Alb’t G. Milbank, Andrea Palmeri. 


Geo. 


—————_ 


Governor Atkinson, of West Virginia, has 
vetoed the bill to tax express companies on the 


ground that it is unconstitutional. 





Legal Hotes. 


The late Judge Reuben Merriwether Dorsey, of 
Howard county, Md., was born during a snow 
storm, rode twenty miles through heavy snow 
drifts to be married, and was buried during the 
recent blizzard. 


Referring to the proposal for a Court of Crim- 
inal Appeal in England, the American Law Review 
says: “In most American jurisdictions there is, in 
criminal cases, an unrestricted right of appeal on 
the part of the defendant, although not on the 
part of the State. The aggregate result is that, 
while unjust convictions are set aside in some 
cases, the criminal justice of the country is so de- 
layed and obstructed by technicalities that an out- 
raged people have become thoroughly tired of it, 
and, instead of setting themselves.to work to right 
it in some intelligible manner, have substituted 
the practice of lynching prisoners who are sup- 
posed to be guilty of aggravated crimes — a prac- 
tice which has sometimes resulted in the lynching 
of innocent persons.” 


An interesting Oklahoma case was among the 
decisions handed down by the Supreme Court of 
the United States at the opening of the February 
session. Oscar H. Violet was sued by Calvin A. 
Calhoun to establish the title of the latter to cer- 
tain land in Oklahoma which Violet had 
entered before the territory was thrown open to 
settlement at noon on April 22, 1889. It was con- 
tended in behalf of Violet, however, that inasmuch 
as he was an honorably discharged Union soldier 
of the war of the Rebellion the prohibition in the 
act of congress against taking up lands in Okla- 
homa until the general opening of the territory 
did not apply to him, the statute providing that 
the rights of veterans should not be abridged by 
reason of its enactment. The Territorial Supreme 
Court would not adopt this view, mor has the 
Supreme Court of the United States adopted it. 
Both tribunals hold that while the distinctive 
privileges of veterans in acquiring government 
lands are to be maintained after lawful settlement 
in Oklahoma, they stood on the same footing as 
other citizens in respect to the time when land 
could be taken up there. — New York Sun. 


upon 


It is a pity that the probate courts are unable to 
afford adequate protection to the estates which 
come under their cognizance against the exor- 
bitant claims of undertakers for funeral expenses. 
The Long Island Farmer mentions two exiraor- 
dinary cases of this sort which recently came be- 
fore the surrogate of Queens county. In one, 
where the estate to be distributed amounted to 
only $1,000, the administratrix paid out $437 for 
the funeral of her intestate. “‘ The surrogate,” it is 
stated, “ allowed the account to stand because the 
claim had been paid, and there was nothing left 
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for him to do but to allow it.” In another case 
the sum of $228 was allowed for funeral expenses 
out of an estate of $532.74. The surrogate, how- 
ever, did compel the deduction of a bill for liquor 
and food amounting to $23.18, furnished to guests 
at the wake. In the Orphans’ Court in Philadel- 
phia it has been expressly held that an administra- 
tor could not be allowed the cost of a wake as part 
of the funeral expenses, and the Court of Appeals 
of Maryland has refused to include among funeral 
expenses the cost of dinners and horse feed fur- 
nished to persons who attended the funeral ot the 
deceased. There is a New York case in witeh 
the executors paid $250 to a commandery to which 
the testator belonged for parading at his funeral, 
and our Court of Appeals sustained the decision 
of the surrogate refusing to credit the executors 
with the amount of this expenditure. — New York 
Sun. ; 


It is a common impression that a way of neces 
sity may be demanded wherever a land owner 
finds that he has no access to his property except 
over the lands of others. That this impression is 
mistaken is shown by the case of Ellis v. Blue 
Mountain Ass’n (41 Atl. Rep. 856), decided by the 
Supreme Court of New Hampshire (says the Har- 
vard Law Review). There the plaintiff owned a 
farm situated in the center of Corbin Park —a 
game preserve. A public highway running com- 
pletely through the park was the sole means of 
access to the farm. The owner of the park pre- 
vailed on the town officials to exercise their stat- 
utory authority and abolish this highway; where 


upon the plaintiff filed a bill to have a way of } 


necessity laid out and to have the park owner 
enjoined from allowing his wild animals to trespass 
on the plaintiff's land. The injunction was granted, 
but the way was refused. The result is peculiar. 
The farm is carefully protected for the plaintiff's 
advantage, but he is unable legally to set foot on 
it. The court place the decision on the ground 
that while necessity may serve as a basis for an 
implied grant or reservation, yet where, as here, 
there can be no question of grant or reservation 
necessity in itself cannot entitle to a way. In contra- 
diction of this reasoning, the early English cases 
laid emphasis on the bad policy of tying up lands, 
and granted ways on the ground “ that the public 
good required that the land should not be unoccu- 
pied.” (Dutton v. Tayler, 2 Lutw. 1487.) Later 
this reasoning was doubted by Lord Kenyon in 
Hawton v. Frearson (8 T. R. 50); and in Bullard 
v. Harrison (4 Maule & S. 317) Lord Ellenbor- 
ough held that, where no grant could be implied, 
and where no prescription could be alleged, no 
degree of necessity could create an easement. The 
English law is settled in accordance with this case. 
In America the courts almost without exception 
have taken the same view. (Tracy v. Atherton, 35 


Vt. 52.) 





Euglish Rotes. 

It is perhaps not generally known that Sir 
Henry Hawkins has taken his new title of Baron 
Brampton from the village of that name near 
Huntingdon, where he owns a farm of some 300 
acres. The parish council of Brampton has con- 
gratulated Sir Henry Hawkins on his elevation to 
the peerage, and thanked him for taking his tile 
from the village with which his family have been 
associated for many years as owners of property. 
Some time ago, when subscriptions were being 
collected for repairing or restoring the church, Sir 
Henry Hawkins was applied to for a contribution, 
He replied that it was true he owned a farm, but 
never visited the place. He added, however, that 
he would be pleased to give double the amount 
contributed by his tenant. This tenant was a Dis- 
senter, who was not likely to contribute anything 
for such a purpose. After a few days, however, 
Baron Brampton, having had his little joke, sent 


a check for £25 without any explanation. — Daily 
Chronicle. 
Lord Macnaghten has been chosen by her 


majesty’s government a member of the tribunal 
appointed to consider the differences which have 
arisen with regard to the frontier line between the 
Argentine Republic and Chile. 


a 


Legal Laughs. 

An lowa judge relates an amusing incident thot 
occurred in his court when a colored man was 
brought up for some petty offense. The charge 
was read, and as the statement ‘* The State of Iowa 
against John Jones,” was made in a loud voice, 
the colored man’s eyes bulged out of their sock- 
ets, and he seemed perfectly overcome with terror 
and astonishment. When he was asked if he had 
anything to say, or pleaded guilty or not guilty, 
he gasped out: “ Well, yo’ honah, ef de whole 
State o’ Iowa is agin this one pore nigger, I’se 
gwine to give up right now? ” — Ex. 


——- « — 


Hotes of Recent American Decisions. 

Adverse Possession. — Where a tenant has con- 
tinued in adverse possession of land for over 20 
years, the fact that during his occupancy there was 
a sale and conveyance of the premises for taxes 
does not constitute an interruption of his posses- 


sion. (Harrison v. Dolan [Mass.], 52 N. E. Rep. 
513.) 
Building Association— Loan to Member — 


Application of ‘Payments. — A member of a build- 
ing and loan association, who borrows money 
from the association, and bids a premium for the 
privilege of obtaining the loan, and executes his 
bond for the amount of the loan and premium, 
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and gives a mortgage to secure the payment of 
such bond, and also assigris to such association his 
shares of stock as collateral security for such pay- 
ment, is not entitled, in an action brought to fore- 
close by the receiver of such 
association (said association being insolvent), to 
apply the amounts he has paid as dues upon his 


such mortgage 


stock in reduction of his indebtedness. (Hale v. 
Cairns, Supreme Court of N. Dakota. Decided 
Nov. 19, 1898.) 

Criminal Law —JIncreased Punishment for 


Third Offense. — Ky. St., § 1130, providing that 
the punishment of one who is convicted a third 
time of felony shall be fixed at confinement in the 
penitentiary for life, is not unconstitutional, as in- 
flicting punishment for an offense for which ac- 
cused has already been punished. (Herndon v. 


Commonwealth | Ky.], 48 S. W. Rep. 989.) 


Damages — Negligence. — The measure of dam- 
ages for the death of a relative is the pecuniary 
loss suffered by plaintiff, and not the loss of so- 
ciety, comfort and care, regardless of pecuniacy 
(Green v. Southern Pac. Co. [Cal.], 55 Pac. 
Rep. 577.) 


loss. 


Duress — Estoppel. — Where one, after execut- 
ing a note and deed of trust under duress, makes 
an agreement with the beneficiary after sale has 
been advertised by the beneficiary, whereby the 
latter pays the interest on a prior mortgage and 
the taxes on the land, and takes his note, with 
sureties therefor, and he pays the cost of the ad 
vertisement, and the sale is stopped, he is estopped 
to deny the validity of the note and deed of trust. 
(Hensinger v. Dyer [Mo.], 48 S. W. Rep. 912.) 


Eminent Domain — Injury to Property — Meas* 
ure of Damages. —In an action for damages ior 
depreciation in the value of property caused by the 
erection of public works, the jury may consider 
evidence as to noise, dust and invasion of privacy 
in determining the amount of damages. (Shano 
v. Fifth Ave. & H. St. Bridge Co. [Pa.], 42 Atl. 
Rep. 128.) 





a 
ARotes of Recent English Aecisions 


Covenant in Restraint of Trade — Validity — 
Employer and Servant — Reasonable Protection 
of Employer. — The plaintiffs were hay and straw 
merchants at Brentford, and carried on a large 
wholesale and retail business in the United King- 
dom, France, Belgium, Holland and Canada, their 
permanent places of business being in the United 
Kingdom and France. In 1897 the plaintitfs 
agreed to employ the defendant as clerk and fore- 
man ‘at Calais or elsewhere, and he agreed that he 
would not, “ for the space of twelve months next 
after his leaving or being dismissed, carry on the 
business of hay and straw merchant, or enter into 


the service of or act as agent for any person or 
persons carrying on the business of hay and straw 
merchant in the United Kingdom of Great Britain 
and Ireland, or in France, or in the kingdom of 
Belgium or Holland, or in the Dominion of Can- 
ada,” and that for the space of five years after his 
leaving he would not, either on his own account 
or as agent for others, be in any way engaged in 
the carrying on of hay and straw or like business 
in the republic of France, and would, in the event 
of his breaking this agreement by carrying on or 
in any other way engaging himself in the trade or 
business of hay and straw merchant, pay to the 
plaintiffs £500 as and for liquidated damages, and 
not by way of penalty. In 1897 the defendant 
voluntarily left the plaintiffs’ employment, and 
entered the service of a rival trader in London. 
Held (Williams, L. J., dissenting), that the agree- 
ment was not void as the restraint was not wider 
than was reasonably necessary for the protection 
of the plaintiffs in their business, and therefore the 
plaintiffs were entitled to an injunction restraining 
the defendant from breaking it. (Ward v. Byrne, 
5 M. & W. 548, distinguished.) Semble that the 
restraint was not unreasonable as to the foreign 
countries named, but, if it was, the agreement as 
to them was severable from that part of it which 
related to this country. The fact that the person 
restricted is out of work and is seeking employ- 
ment, and is therefore at a disadvantage in making 
a bargain, is not a ground for holding the bargain 
invalid unless some unfair advantage is taken of 
his position, and so long as the bargain is reason- 
able, having regard to the protection of the em- 
ployer, no such unfair advantage has been taken. 
Decision of Kekewich, J., affirmed. (Underwood 
& Son, Limited, v. Barker, Ct. of App. Law 
Times Rep., Feb. 18, 1899.) 


Specific Performance — Agreement for Lease — 
Statute of Frauds — Part Performance —- Payment 
of Increased Rent — Parol Evidence. — The plain- 
tiffs claimed specific performance from the defend 
ants, the owners in fee of a beer-house, of a verbal 
agreement to grant a lease for twenty-one years, 
and the defendants set up the Statute of Frauds. 
The plaintiffs, Miller & Aldworth, Limited, had 
been in occupation of the premises as yearly ten- 
ants at a rent of £14 per annum. In May, 1804, 
they verbally agreed with the defendants to take 
a lease for twenty-one years from the 24th of June, 
1894, at the increased rent of £26. No lease was 
granted, but the said plaintiffs remained in posses- 
sion and paid the increased rent until July, 1897, 
when, by virtue of certain agreements, the benefit 
of the said verbal agreement for a lease became 
vested in the plaintiffs, the Dartford Brewery 
Company, Limited, who as from that date had 
been in possession and paid the increased rent. 
The plaintiffs contended that the possession and 
payment of the increased rent were acts of part 





performance sufficient to allow of the admission 
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of parol evidence of the terms of the lease. Held, 
on the authority of Nunn v. Fabian (13 L. T. 
Rep. 343; L. Rep. 1 Ch. 35), that parol evidence 
was admissible, and that the plaintiffs were entitled 
to specific performance. (Miller & Aldworth 
Limited, and The Dartiord Brewery Company 
Limited, v. Sharp, High Court of Justice, Chan 
cery Div. Law Times Rep., Feb. 18, 1899.) 


> 


THE MARCH MAGAZINES 


An exceedingly timely and interesting article by 
Demetrius C. Boulger, entitled “ The Dissolution 
of the Chinese Empire,” is presented in the open 
the North 
Alexander Sutherland, auth or 
of “The Origin and Growth of the Moral 
stinet,” contributes a clever essay on “ Necessity 


ing pages of the March number of 


American Review. 


In 


and Responsibility,” while “* The Opportunity ot 
the Sugar Cane Industry ” is discussed by Charles 
A. Crampton. “ The of Colored 
Suffrage ” ably Walter C. 
Hamm, and an important feature of the number is 
“The Sources National from 
pen of the late Nelson Dingley, Jr.. chairman of 


Three Phases 


are considered by 


of Revenue,” 
the ways and means committee of the house o/ 
representatives. Ex-Senator W. A. Peffer deals 
with “ A Republic in the Philippines,” and “ The 
Opposition to Railway Pooling” forms the topic 
of an admirable paper by H. T. Newcomb. Atten 
tion is directed to the first portion of an article on 
* British Rule in India,” by the Rev. J. 
D. D., missionary the American at 
Madura, South India. William A. Purrington 
writes of “ Christian Science and Its Legal As- 
pects,” and Andrew Carnegie furnishes a secon 


P. Jones, 


of board 


portion of his * Americanism versus Imperialism.” 
Other topics dealt with are: “ Gunpowder as a 
Lesser Evil,’ by F. L. Oswald; “The New 
Diplomacy,” by Leon Mead, and * War Corre- 
spondents,” by Jno. Gilmer Speed. 

That neither patriotism nor good sense is yet 
extinct among Spanish writers on public affairs is 
clearly proved by the article on * True Nationa! 
Greatness,” which The Living Age publishes in 
its number for March 4. It is written by E. 
Gomez de Baquero, and is translated from La 
Espano Moderna. It a very sane and candid 
article, and shows a clear perception of the needs 
of Spain. 


is 


“The White Man’s Burden” gives the keynote 
of the American Monthly Review of Reviews fer 
March. The editor, in “ The Progress of the 
World,” the Philippine situation and 
American prospects in those islands, as well as the 
bearings of the ratification of the Spanish treaty 
on the future of the Filipinos. Col. William 
Conant Church, editor of the Army and Navy 
Journal, contributes a sketch of Gen. Elwell S. 
Otis, whose efficiency in subjugating the refractory 


discusses 





a — 





followers of Aguinaldo is winning the admiration 
of the world. There are two articles on Philippine 
native types and characteristics, one of which was 
written by Senor Caro y Mora, editor of the \ 
Espanola, of Manila. 


V OZ 
These articles are both jj 
lustrated from a remarkable series of photographs 
now published for the first Dr. William 
Hayes Ward, who has recently returned from on 
extended journey through Porto Rico, contril 

island, 
with special reference to the effect of American 
Several 
of the young Cuban leaders in the reconstruction 
of their 


time. 


an article on present-day conditions in that 
occupation on the welfare of the people. 


country are sketched by George Reno 
This number of the Review also contains articles 
on the late \n 
American ind 


Mic lle 


President Faure, of France, on 
Farmer's Balance-Sheet for 1898," 
on “ Characteristics and Possibilities of 


Western Literature.” 

In Harper's Magazine for March Senator Henry 
Cabot the destruction 
Maine and the battle of Manila. 


Lodge discusses of the 
\nother interest 
“The Massacre 
a full-blooded 


Indian of the Pottawatomie tribe, whose father was 


ing feature is an article entitled 
of Fort Dearborn at Chicago,” by 
a leading chief at the massacre. 
contributes “ The Building of 
and Julian 
Characteristics ”’ 


Russell Sturgis 
the Modern City 
* English 
Dr 
J. A. Wyeth has an interesting article on “ Major 
General Cross-Roads,” illus 
trated by T. de Thulstrup, Max F. Klepper, Clif 
ford Carleton and Lucius Hitchcock. 


House,” discusses 


Ralph 
in his usual interesting way. 
Brice’s 


Forrest at 


- > 


NEW BOOKS AND NEW EDITIONS. 


Digest of New York Stat 
1898, to 


Abbott’s Digest. A 
utes and Reports, from January 1, 
January 1, 1899. By James 
Smith. New York: Baker, 
1899. 


MacGregor 
Voorhis & Co. 


Abbott's Digest has been in use for many years, 
and is familiar to most New York practitioners. 
The present volume follows the usual classification 
of subjects, and embodies all the features which 
have made the work so popular in the past. A 
new feature of the annual for 1808 is that it gives 
in notes, under the various titles, a reference to all 
the cases in other States in which New York cases 
have been cited criticised. A table of the 
works — reports and statutes — represented shows 


or 


the following as digested, in whole or in part: 
Appellate Division Reports, volumes 22 to 34: 
Laws of 1898, 1 to 2; Miscellaneous Reports, 2! 
to 25; New York Annotated Cases, 4 to 5; New 
York Court of Appeals Reports, 154 to 157; New 
York Supplement and State Reporter, 47 to 53. 
As a ready guide and time-saver in the present 
flood of reports,, Abbott's Digest will certainly 
more than ever justify its existence. 





